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SYNOPSIS OF DECISION
-

Ground I



or more of the comQeting national objectives oc pur't:>oses
contained in Sections 302 and 303 ot the CZMA. (pp. 5-6.

(b) The project's contribution to the national interest
outweighs its adverse effects on the resoutces 3nd land and
water uses of the coastal zone. (~p. 7-11.)

(c) The f:>roject will not violate any r-equirement5 ot theClean Air Act or Clean Water Act. (f:>P. 12-13.) ,

(d) There is a reasonaole alternative available to the
Appellant which 'would permit the project ~o be carried out
without any adverse effects on the resources and land and
water uses of the coastal zone, and in a manner consistent
with the CCMP. (pp. 13-15.)

Ground II
--

The AQQellant has not met the requit"ements of Gt"ound II to
demonstrate that its QroQosed exQloratot"y drilling of one
.well on Lease OCS P-O467 directly suPl:)ot"ts national defense,
or security interests in such a manne:r that thes~ intet"ests
will be significantly imQaired if the drilling cannot go

.forward as Qroposed. (PQ. 15-17.)

Because the Secretary has found that the Appellant has not
satisfied the requirements of the two grounds set forth in the
CZMA for allowi ng i ts eKE'lorat,ory dri.ll i ng proj ect to proceed
notwLthstanding the objection by the Commission, .the Appellant's
project, as proposed, ~ay not be 'permitted. by Federal agencies.

(~~. 15, 16. )



f~ctual Background

Appellant's Exploration Pla!:!

Outer Continent,al Shelf (OCS) Lease P-0467 Of:~hore Southe~n
California was acquired by the Sun Explo~ation and Production
Company and Koch Exploration Company (lessees) on June 11,
1982. On February 4, 1983, Exxon Company, U.S.A. (A~pellant),
as the lessees' designated operator of the southwest one-quart.;r
of Lease OCS P-0467, submitted its original Exploration Plan
(Plan) and Environmental Report to the Minerals Management
Service (MMS) of the Department of the Interior (Interior),
seeking approval to drill up to three exploratory wells (wells
A, B and C) on Lease OCS P-0467. Administrative Record,

App~llant's Supporting Statement 2, 9 [all references hereinafter
are to,the Administrative ~ecord]:- Lea~e OCS P-0467 lies
approxlmately seven mlles south-southwest of Santa Bar~ara,
California, and is adjacent to three OCS lease tracts (Leases
OCS P-0231, 0231 and 0238) I'unitized" under the Outer Continental'
Shelf Lands Act (OCStA) to form the Santa Rosa Unit (SRU), of
which the Appellant is the sole lessee and operator. Id. at
2-3. See Figure I. Lease OCS P-0467 also is situatedwithin
the fishing area identified by the California Department of
Fish and Game (DFG) as Fish Block 667, the location of. a thr~sher
shark fishery important to local fishermen. Califot"nia Coastal
Commission's Response 12 (May 8, 1984). See Figure II. The
Appellant's major goal in conducting exploratory drilling on
Lease OCS P-O467 is to confirm the existence of suEt:icient
quantities of oil and gas to' render development and production
of the adjacent SRU economically feasible. Appellant's Supporting
Statement 3. The Appellant estimates that the SRU reserves may
~e as much as 35 million barrels of oil and 272 billion cubic
feet of natural gas. Id. at 52.

On February 14, 1983, MMS submitted the Appellant's Plan, .
Environm~ntal Report and certification that the activities
described in the Plan comt>ly and would be conducted in a manner
consistent with the California Coastal Management Plan (CCMP)
to the California Coastal Commission (Commission) for review
under Section 307(C)(3)(B) of the Coastal Zone Management Act
of 1972, as amended (CZMA), 16 U.S.C. § l456(c) (3)(B). Id. at
2. On July 26, 1983, the Commission, as the Federa1ly-a~rov~d
coastal zone management agency for the State of Calitornia
under Sections 306 and 307 of the CZMA and 15 Cr.'R Parts 923 and
930 of the implementing regulations of the Department of Commerce
(Commerce); objected to the At>pe1Iant's consistency certification
for the activities described in .the Appellant's Plan Ear L~ase
OCS P-0467. 19.. at 13. The Commission bas~d its objection on
its determination that the A.f)pellant's exploratory drilling
operations failed to meet the enforceablet>olicy requirements
of the California Coastal Act (Section 30000!! ~. of the

California Public Resources Code) [hereinafter CCA.] relating to
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\

the protection of marine resources and commercial fishing
facilities and activities in the coastal zone. Comm15310n'5
Findings 2-11 (Aug. 16, 1983) [hereinafter Commission's August
16, 1983 Findings}. Specifically, the Commission found that
the Appellant's proposed explor-atory drilliny of thr-ee 'N.:115 an
Lease OCS P-U467 would conflict wlth the activltles of f15h-=r-m.:n ,
engaged in the commercial thresher shark fi-sher-y It: the explor-ator:y
drilling occurred during the t:ishing season for: this sI;Jecies
from May through December. Id. at 6-9. \

The Appellant appealed the Commission's objection to the Sect"etary
of Commerce (Secretat"y) on August 26, 1983. Subseq~entto the
filing of the appeal, the Appellant and the staff of the Commission
discussed the issues t"aised by the appeal in a NOvembet", 1983
meeting conducted by the Office of Ocean and Coastal R~sour-ce
Management (OCRM) of the National Oceanic and Atmospher-ic
Administr-ation (NOAA). Appellant's Suppor-ting Statement 17.
As a r-esult of this discussion, the Ap'LJellant and the start ot
the Commission agt"eed to the tollowing:

(a) Exxon will submit an amended POE [Plan ot Ext.Jlot"ation

to the Minerals Management Sat"vice tot" all tht"ee 'Nells .

(b) CCC sta,ff will t"ecommend to the CCC, at its Decembet"
15, 1983 meeting, that ,it appt"ove the pot"tion of the amended
POE t"elating to the first of the three wells (well I'A" as
s~own on the a~peal documents); -

(c) E:<xon will suspend action on its pending lawsuit
arising from the ccC's objection to its previous POE, and
E:<xon will wit-hdraw its appeal t~the Secretary ot Commerce:

(d) Exxon will withdraw the pending lawsuit [challenging
the Commission's consistency decision] entirely it: 'Hell
"A" drilling is approved by the CCC at its December" 15,
1983 mee'ting, arid will so advise the CCC in writing in
advance of the Decem-ber 15 meeting; and

(e) CCC staff will recommend that CCC act on the remaining
portions of the amended P9E, regarding drilling of wells
designated "aft and "C", at or before the CCC meeting
scheduled for February 7-10, 1984.

Commission's Response at Exhibit 4 (r-1ay 8, 19~4},- Lctter:
from Director, OCRM, to Executive Director:, Cummission
( De c .2 , 19 8 3 ) .

On Decem~er: 15, 1983, the Commission -concur:red in the Ap't;Jel13nt's
consistency certification for the drilling of well A on Lease
OCS P-O467 oetore ttle beginning of the thresher: shark fishing
season on May 1, 1984. Commission's Findings 2 (Dec. 15, 1983)~
the following mitigation measur:es also we.r:e agreed to by the

Appellant:



3

Id. at 2-3.

19d3,
) .

Under Suoparagraphs A and B of Section 307(c)(3) of the CZMA
anct,i5 C"r'r., 930.131, the Commission's consistency oOJection
precludes all Federal agencies from issuing any permit or:
l'i,::c:;/:.:;.e necessary for: the Appe llant. I s pr:oposed act ivi t'j as
descriOed in its amended Plan to pr:oceed, unless the Secr:etar:y
determines that the activity is consistent with the objectives
or: pu~poses of the CZMA, or is necessar:y in the inter:est of
national security.

Ao the Sect'etat' of Cornmet'ce

On i'1arch 9, 1984, the Appellant;: filed with the Secretary a ,
Notice of Appeal tQgether with su~porting information r-equesting
that the Secretar-y find that the activities descr-ibed in the

Appellant's amended Plan are consistent with the oOjectives or-
purposes of the CZMA or are otherwise necessary in the inter-est
of national security. The Secretar-y has reser-ved the author-ity
to decide such appeals. DeL)artment Organlzatlon Order 25-5A,
Sect ion 3. O 1 ( '11 ) .

,
Commerce publish~d a public notice of the appeal in the" F~deral

Register {49 ~. ~. 11699 (1984)) and in a local news~a~er
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in Santa Barbara, California. Following the Appellant's

original appeal in this mattl:r: on. August 26, 1983, a ~uolic
hearing was held in Santa Barbara, Califor:nia on November: 8,
1983. Comments on Whether, how and to what extent the activitil:s
proposed in Appellant's amended Plan would contribute to the
national interest including the national secur:itj lnter:est N"=Le
r-equested and received from the Departml:nts of Defense, State,
the Interior, Treasury, Labor:, Transportation, Energy, :nd thd
Federal Energy Regulatory Commission. Additional comments and
information have been recei '.leu f rom the Appe llant , the Commi ss ion
(including the record of Appellant's pt'oceedings befor:e it),
the Environmental Protection Agency and the Department of the

Interior. All comments and information received by Commerce
during the course of this appeal and the original appeal in
this matter filed by the Appellant on August 26, 1983, have
Deen included in the Administrative Recor-d.

I find that this appeal is properly under consider-ation and
thatthe parties -the Appellant and the Commission -have
complied with Commerce's regulations gover-ning the conduct of
this appeal (Subparts E and H of lS CFR Part 930).

~rOunds for Sustaining an ADDeal

Subparagraphs A and B of Staction 307(c)(3) of the CZMA £)rovide
that Federal lil=enses or permits Eor- activities described in an
OCS ex£)Loration or develo£)ment plan may not be granted until
either the 3tate concurs in the consistency of such activities
with its Federally-approved coastal zone management £)rogram (its
concurrence may be conclusively iJresumed in certain circumstances),
or I find, "aft.er providing a reasonable opportunity for detailed
comments from the Federal agency involved and from thta state,"
that each activity described in detail in such plan is consistent
with the objectives of the CZr-1A or is otherwise necessary in
the interest of national secur-ity. A£)£)ellant has pltaaded both

grounds. Appellant's Supporting Statement xii-x:<i.

The regulations interpreting these two statutory grounds for
allowing Federal approval despite a State's consistency obJection
are found at 15 cr'R 930.121 ("consistent with the objectives or
purposes of the act") and 930.122 ("necessary in the interest
of national security") and are set forth in full below:

The term "consistent with the objectives or gurposes of
the [CZM] Act" descriOes a federal license or germit
activity, or a federal assistance activity which, although
inconsistent with a State's management program, is found
by the Secretary to be germlssiOle Oecause it satisfies.
the following four requirements:

(a) The activity furthers one or more of the competing
national objectives or purposes contained in sections 302

and 303 of the Act,
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15 CFR 930.121.

The term "necessary in the interest of national security"
describes a Federal li~ense or pecmit activity, or a
Federal assistance activity which, although inconsistent
with a State's management program, is found by the
Sec~etary to be pecmissible because a national detanse or
other n'ational security interest would be signifi'cantly
impaired if the activity were not permitted to go forward
as proposed. Secretarial review of national security
issues shall be aided by information submitted by the

Department of Defense or other interested federal agencies.
The views of such agencies, "'hile not binding, shall be

given considerable weight by the Sec~etary.'The Secretary
~ill seek information to determine whether the objected-
to activity directly supports national defense or other

essentialnatiiJnal security objectives.

lS CFR 930.122.

[T I he Secre td.ry shall f ind that a proposed Federal license
or permit activity. ..is consistent with the objectives

or purposes of the [CZMA] ; or is necessary in the interest

of national security, when the information submitted

supports this conclusion.

15 CFR ~30.130.
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I must fintj that:

IS CFR 930.121(a

Appellant's amended Plan involves the seat"ch fot" oil and gas
from an area offshore Califot"nia. As sta:ted above, the explOt"3tlon,

development and produ~tion of offshore oil afid gas t"esources
and a considet"ation of ,the effects of such activities on the
resources and land or watet" uses off the c9astal zone at"e ar.1Ony
the objectives of tlle CZMA when such activities t"equit"e Fedet"al

., .,Qermlts. Because the record shows that Appellant's amended
P~an falls within and. fu~thet"s one or more of. the bt"oad objectives
of Sections 302 and 303 of the CZt4A, I find that the Af)l;:>ellant's

~t"oJect satisfies th~ fit"st element of Gt"ound I.
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S~cond Element

I must find that:

,15 CF'R 930.121(0) .

After the management j.)rogram of any coastal state
has been approved .by the Secretary under Section

JO6,any person who submits to the Secretary of.
the Interior any plan for the exploration or

development of~ or production from, ~ ~
which has been leased 'under t:1e-~ter Continental
Shelf Lands Act (43 U.S.C. l33l'~~.) and

regulations under such Act shall, with respect
to ani exploration, development, or production
described in such plan and affecti~g any l~n~
or water use in the coastal zone of such state,
attach to suchpf~~ ~-~~~~IfI~~~i;~~fi~~~~~

a~tivity which is described in detail in "5UCh
plan complies wit1} such state's approved
management program and will be carried out in a
manner consistent with such program (emphasis

added).

The term "land use" means activities which are
conducted in, or on the shorelands withln, the
coastal zone. ..

The term "water use" means activities which are
c"onducted i"n or on the water .,
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Therefore, in order to accot"d full etEect to the 5tatutory

't:>rovisions quoted above, I will"consider: I:nd ddver:~a effects or:
the activity on coastal resour,ces and land and 'I/ater: uses, as
defined by the CZMA, in f>erforming the weighing requir:ed oy
this element.

':..dverse Effects

Th7 CC?mmission's obj~ction to the Appellant's p,roposed exploratory
drllllng on Lease OCS P-O467 is based primar"ily an tho; effects
of such drilling on commercial fishing facilitie's located in
the coastal lone. Commission's February 8, 19!j4 Findings 2-4;
Commission's Response at Exhibit 6 (May8, 1984), Letter from
Deputy Director, Commission, to Manager, Exploration'Def;)artrnent,
Exxon Company, U."S.C. (~eb. 16, 1984). The Commission has
identified such facilities as hoists, ice machine and diesel

operations, processing plants, pier uses, and haul-out facilities
as commercial fishing facilities that may be aEfo;cted due to

Appellant's activities. Commission's Res~onse 6 (May 8, 1984).
The Commission argues that, because the Appellant's ~roposed

ex~loratory drilling on Lease OCS P-0467 will inter-fer-e with
the commercial thresher shar-k tishery located in Fish Block

667, commercial fishing f,acilities in the coastal lOne 'will
necassaril:{ be adversel:{ affected and, therefor-e, such facilities
will riot be t:>rot~cted in compliance with Section 30234 of the
CCA, r-equiring that "[f1acilities serving the commercial fishin(J
and recreational boating industry shall be pr-otected, and where
feasible, upgraded." 19.. at 5-8. The Commission also argues
that the proposed explorator-y drilling, considered in the
context of other OCS explor-ator-y and development activit'.ies
occurriny in the vicinity of the Appellant's pr-oject, will
cumulatively and adversely affect such coastal land and water
uses. 1&: at 18-22.

Tr: ,? '.::..9.ge llant ma inta i ns that the ef tects of i ts JLoposed

~xploLatory drilling on the thresher shaLk fishery are "commeL.cial"
and "economic" in nature and that such drilling does riot aftect
"land or water uses" of the coastal zone. ApQellant argues
that protection of OCS commerci~l fishing activities from space
conflicts with other OCS activities is not a propeL use of
consistency because it does not affact a land use OL 'NataL use
in the coastal zone but only has a "perceived economic impact.'1

Appellant's Supporting Statem~nt 130. Appellant states that
the sole responsibility fOL resolving OCS oil and gas and
fishing conflicts rests with the SecLetary of the Ihter~oL.
Id. at 131.

The Commission maintains that the ADpellant's pt'oposed ~xplor:atot'y
dt'illing activities on Lease OCS P~O467 would dist'upt flshiny
tor: threshe\t' shark in an area of r'ish Block 667 'Nhich the
Commission describes as a valuable tishiny ground for this
s~ecies. The Commission states, quoti.ng a local fishet'man,

that the A~pellant's drilling operations:
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l.ie directly in the #1 and ~2 shark drift net fishing area
in the Santa Barbara Channe 1. Th is area is ca 11ed It the ,
finger" , as denoted by the shape of the 1iJO tat;lo~ cur:VI:! on

navigational charts.
Commis$ion t s Response 12 ( May 8, 1-984) .

The Co,mmission has ~rovided fishing data prepared by the DFG

indicating that Fish Block 667 ranked in the to~ 10 ~ercent of
the 352 fish blocks reporting thresher shark catches for the

period 1981-1983. In 1982, according to the Commission, Fish
Block 667 recorded the thi,:G r.ighest catch of thresher shark
among these fish blocks. .1£. at 12-14.

Testimony by local fishermen in the public hear:ing held in
Santa Barbara, California, on November 8, 1983, indicates that
the thresher shark fisher:y found in "the finger:" area of Fish
Block '667 is an important and valuable flstling ground, because
of the phenomenon of upwelling cur~ents which occurs ther:e,

attracting anchovies upon which the thresher shar:k feeds.
These fishermen estimate the thresher: shark catch fr:om this
area to contribute between 10 to 30 percent of the gross income
of members of the Pacific California Federation of :'ishermen'~

Association. Transcript of November 8, 1~83 H~aring 66, 141-144.
Other estimates of the peraentage of gross income attribut~ble
to Pish Block 667 by local fishermen testifying at the hearing
are 20 to 30 percent (Id. at 71) and 25 'to 40 percent (Id. at
110). --

The Appellant has provided thresher shark catch statistics for
Fish Block 667 for the period 1981-1983, and although the parties
agree on the number of sharks reported to be caught during this

period, they disagre-e about the significance of the statistics.
The Appellant states that in 1982 thresher sharks reQorted
caught on ~ish Block 667 represented 4.4~ercent of the total
Southern California catch, and were worth approximately $10(),O00.
Smal1eb ~ercentages and values are indicated for 1981 and 1983.

A~pellant's Supporting Statement 104. According to testimony
at the public hearing by an expert con:sultant to the A~pellant,
the system of reporting catch statistics by s~ecies and fish
blocks was initiated by the DFG in 198i. Thresher shark statistics
have varied considerably during the past three years, but the
fishery is expanding ra~idly and may be moving to .the north.
The consultant notes that the ,thresher shark fishery in the
Santa Barbara Channel may be of relatively less significance
when compared to other fishing areas north of Point Conception,
California. The consultant concludes that the Appellant's

proposed exploration drilling cannot seriously affect the
Ca11fornia commercial fishing industry because the thresher
shark fishery itself accounts for a relatively small percentage
of the total economic value of t'he entire State's commercial

fishery. Transcript of November 8,1983 Hearing 19-20.

The information provided by the Commission indicates that although
the thresher shark fishery found in "the finger" area of Pish
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Block 667 is important to local fishermen and accounts for" a
s igni f icant par,t of the ir gross i ncome , the thresher shark
fishery is a relatively small part of the State's commet"cial
fishery. The record ,indicates that Appellant's proposed
drilling will intl=rfet"e with the tht"esher shat"k fishet"y on ~l:5h
Block 667. However, the economic consequences to the State's
commercial fishery of a tower catch of thresher shark caused by
this interference cannot be considered substantial, although
the economic effects on local fishet'men rI1ay be set"ious. Al,though
the Commission has identified certain commercial fishing facilities
and activities in the coastal zone associated with this Ei'shet"y
that may be adversely affected by the Appellant's exploratory
drilling on Fish Block 667, th~ record does not indicatd in
what manner and to what degree such effects on land and watet"
uses in the coastal zone, will be felt. Such effects, including
cumulative effects, will be limited by the relatively small
economic val~e of the thresher shark fishery on,Fish Block 66!
and, therefot"e, I find that these effects are not substantial.

The Commission found ~hat the air and water quality o?;Efects of
Appellant's prol,)osed exploratory drilling are mitigated to the
maximum extent feasible, and to this extent that the l:>roposed
drilling is cons.istent with the CCMP. The Commissio,n made no
further findings re<Jarding the effects of the Appellant's
proposed drilling on ~he resources and land and wa~er uses of .

the coastal zone. Commission's E'ebruary 8, 1984 F'indings 4.

Contribution to the National Int~re5t

Commerce regulations indicate that there are several ways to
determine the national interest in a proposed project, including
seeking the views of Federal agencies, examining Federal 1aws
and policy statements from the President and Federal agencies,
and reviewing plans, reports and studies issued by Federal
agencies. 15 CFR p.art 923, 44 ~. ~. 1860,8(1979) .Commerce
sought the views of certain Fedecal agencies conce~ning the

national interest in the Appellant1s proposed exploratory
drilling on Lease OCS P-0467. The views expressed by Federal
agencies regarding the national interest in this project are
summarized below:

The Department of Treasury commented that "althouyh the benefits
of an individual project are difficult to quantify, the eEf~cts
even if small are favorable." The Department believes that the
Ap,pellant's exploratory activities coulc;i be economically beneficial
because the purpose i's to delineate the reservoir characteristics ,

of a known deposit,. Letter from Manuel H. Johnson, Assistant
Secretary for Economic Policy, to John V. Byrne, Administrator,
NOAA (April 27, 1984) .

The Department of the Interior stated that the ~ro~osed ex~loration
project would contribute substant;ially to the national interest by
furthering the goal of attaining energy self-sufficiency. Letter
from Garrey E. Carruthers, Assistant Secretary for Land and
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Minerals Management, to John V. By~ne, Administrator,
(June 6, 19~4) .

NOAA

The Department of Labor commented that while the ovecall

employment effects of more and cheapec oil are desicable, the
Appellant's exploratory activity ptimarily will provide
information about the quantity of oil available and provide
information to assess trade-offs betwe:en economic and environmental
impacts. Letter trom Daniel K. BenJamin, Acting Assistant
Secretary for Policy, to John V. Byrn~, Administrator, NOAA
(May 31, 1984).

The Department of Transportation commented that thece would be
no conflict between the Appellant';3 Qroposed explocation site
and the national interest in navigational safety and that
development of the SRU would contribute to the national intecest

by creating employment opportunities, im~coving the u.s. balance
of trade and by increasing Federal, State and local tax cevenues.
Letter from Matthew v. Scocozza, Assistant. Secretary for Policy",
and Intecnational Affairs, to John'V. Byrn~, Administcat,:)c, "
NOM ~May-2.3, 1984) .

The Federal Ene,.:C;'ll' Regulatory Commission commented that .'prudent
management of the already ident i f ied ~~an.ta Rosa resources, as
well as othernon-replenishable domes ic energy resources
contribute in a very direct sense to lhe overall nat-ional
ihterest." The Commission noted that .'\lthough the United States
is currently ~xperiencing a surplus 0.. certain forms of energy,
further exploration and development ;Jf domestic oil and gas
r~sources is consistent with the lc.ng-term national intet"est,
and that development of the SRU wo~ld be consis-tent with national

energy considerations. Letter from Kenneth A. t'iilliams, Dir~ctor,
Office of Pipeline and Producer Regulation, to John V. 3yrnd,
Administrator, NOM (May 17, 1984) .

The Appellant maintains that its exploratory drilling on Lease
OCS P-O467 serves the national interest. expressed in the CZMA
and the OCSLA in attaining energy self-sufficiency. Appellant's

Supporting St,atement 45-52. The Appellant states' that the
primary purpose of its exploratory dri,lling operations on Lease
OCS P-O467 is to confirm the existence of oil and gas r-eser-ves
in sufficient quantity to justify commer-cial development of the
adjacent SRU. The Appellant estimates that such SRU reser-ves
may be as much as 35 million barrels of oil and 272 bilLion
cubic feet of natural gas. Id. at 54-57.

Based on the information in the record, I find that Appell3:nt's
exploratory drilling on Lease OCS P-O467 will contribute to the
national interest in attaining energy self-sufficiency. Although
I cannot determine exactly the value of this contribution to the
national interest, I find that it is sufficient to outweigh the
relatively insubstantial adverse effects that will be caused by.
the Appellant's proposed drilling on the resources and land and
water uses of the coastal zone.
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Third Element

To satisfy the third element of GrOund I,
I must tind that:

The activity will not vlolate any requirements or the
Clean Air Act, as amended, or tn~ Federal Water" Pollutlon

Cont~ol Act, as amended.

lS C ~.. R 9 3 O .12 1 ( c ) .

The requirements of the Clean Air Act and the Federal Wat-:r
Pollution Control Act are incorporated in all State coastal

programs approved under the CZMA. Section JO7{f} of the CZMA.

The Clean Water Act

The Federal Water Pollution Control Act, 33 u.s.c. §1251 et
~., as amended (the Clean Water Act), pr'ovides that the-
discharge of pollutants is unlawful except in accordance with a
National Pollution Dischar,ge Elimination System (NPD£S) permit
issued by the Administrator of the Envi,ronmental Protection

Agency (EPA). Sections 301 and 402 of the Clean Water ;':I:, 33
U.S.C. §§ l311(a), 1342.

The general NPDES permit covering discharges from oil and gas
facilities operating on OCS ?-0467, including the disposal of
drill muds and cutti-ngs, expired on June 30, 1984. EPA is
developing a new general NPDES permit i.C\corporating ettluent
limitations reflecting the Best Available Technology Economically

.Achievable which, according to EPA, should be at least as .
stringent as the earlier f>eirmit. EPA commented that the Commission
does not claim violations of the Clea-n-water Act as grounds tor
its consistency objectiori and declined furthl;r comment on this
issue. Letter from Josephine S. Cooper, Assistant Administrator
for External Affairs, EPA, to John V. Byrne, Admlnistrator,
NOM (June 5, 1984). EPA has stat~d, in the contl;xt ot another
appeal, that oil and gas explorato~y operations on theOCS ~ust
comply with the Clean Water Act, provided that the t.arms and
conditions of the new general NPDES permit are met. Lette~
from William D. Ruckelshaus, Administrator, EPA, to John v.
Byrne, Administrator, NOM (April 24, 1984).

The Commission has found that A[)pellant's agreement to dispose
of dri 11 muds and cu ttings as cequ i red by the C,Qmmission
cepresents the maximum feasible mitigation undec State law,
and, thecefoce, with regard to the disposal of dcill muds and
cuttings, that the proposed project is consistent with section
30260 of the CCA. Commission's February 8, 1984 Findings 4.

Because the Appellant cannot conduct its pt"oposed explot"atot"y
drilling without meeting the tet"mS and conditions of th~ new
NPDES pet"mit, I find that the Appellant's pt"o~osed activity
will not violate the t"e:quirements of the ~lean Watet" Act.
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The Clean Air Act

The Clean Air Act, 42 U.S.C. S7401 ~ ~., directs the
Administrator of EPA to prescribe na'tiona1 ambient air
quality standards for air pollutants to ~rotect th~ public
health and 'Ne1fare. EPA noted that the Commission does no::
cla~m violations of the Clean Air Act as a basis for its
consistency objection and declined turther comment. Letter
from Josephine S. Cooper to John V. Byrne, supra. Interior
commented that Appellant's project will be conducted in compliance
with the Clean Air Act. Letter from Garre'j E. Carruthers,
Assistant Secretar'j, for Land and Minerals Management, InterlOr,
to John V. B'jrne, Administrator, NOAA (Ma'j 30, 1984) .The
Commission found that Appellant.'s project mitigates air: qua1it'j
impacts to the maximum extent feasible, and, therefote, is
consistent ~ith Section 30260 of the CCA. Commission's Febru,ary
8, 1984 Findings 4.

Because the Apr,>ellant cannot conduct its prol;)osed exploratory
drilling without meeting all relevant standards ot the Clean
Air Act, I f ind that the A~pe llant ' s pro~osed .3.ct iv i ty will (".ot.

violate any requirement of the Clean Air ~ct.

Fourth Element

.To satisfy the fourth element of Gt'ound I, r must find that:

There is no reasonable alternative available (e.g.,
location[ , ] design, etc. ) which would ~ermit. th~ ~cti',i~y
to be conducted in a manner consistent with tne [3tate
coastal zone] management program.

15 CFR 930.121(d).

The Commiss ion has found that the Ap!.)e llant ' s pro~osed ..ir i 11 i ntJ

ot' :'..0 exploratory wells on Lease OCS P-u467 within Fish Block
667 is inconsistent with the CCMP because such dxplorator'i
drilling will cor1flict with commercial fishing for thresner
shark during the seven-month fishing season for this species
from May to November, which, in turn, will adversely affect"
coastal zone fishing support facilities. The Commission has
proposed that the Appellant can cOmply 'N'ith the enforc,eabld
'coastal management 'policies of the 'CCMP by limiting its exploratory
drilling outside the thresher shark fishing season to the five
months from Thanksgiving to May 1: Commission's ~ebt"uary 8,
1984 F,indings 2-3.

The At)t)el}ant ot)t)osesthe altarn~tive of conducting its drilliny
ot)eratioris on Leas~ OCS P-O467 when such operations will not
conflict with the thresher shark fi~hery because it argues that
there are no impacts from its drill'ing opecations on any land
or water use in the coastal zone and that the CCMP contains no
enforceable policies which address con.flicts between OCS oil

and gas activities and commercial fishing ot)erations. At)pellant's
Sut)porting Statement 126-127. The At)t)ellant also argues that

II
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th'e alternative of conducting its ~xploratory drilling outslde
tne thresher shark fishing season is unreasonable oecausd,
among other reaso,ns, the effects ot the proposed exploration
activities on commercial fishing operations are negligible, and
the alternative is inconsistent wlth multif;)le-use concei,)t.s. Id.

The Ap~ellant does not argue that the alt~rnative otfered by
the COmmisslon-is "unavailable." Based on the information In
the record, r find that the r)roposed alternative is available;

however, to satisfy ~he fourth element of Ground I, I must
determine that the alterna~ive 15 also "reasonable."

I have s1:ated in an earlier a~~eal that an alternative to an

objected-to activity or ~roject may require major changes in
the "location" or "deslgn" of the ~roJect, and that whethe~
an alternative will be considered "reasonable" de~ends upon its

feasibility and u~on balancing the~.estimated incr:eased costs of
the alternative against its advantages. Exxon February 18, 1984
Decision. BalanGing the costs of the alternat~ve against its

advantages requires in this case that I consider', first, how
much less adverse effects on the land and water I,lses of the
coastal zone would o'ccur under the alternative, and second, the
increased costs to the A~~ellant of carrying out the ex~lot'atory
drilling in a manner that is consistent with the CCMP.

I have alreaay found that the effects of the Appellant's

ex)ploratory drilling on the land or water uses of the coa~tal
zone as a result of the interference in the thresher shark
fishery on Fish Block 667 to be limited by the small economic
value of this f~shery relati'Je to the value of the State's
commercial f ishery ( supra, pp .' 9-10) .Therefore, the "advantage"
of avoiding any interference in this fisheLy wilL be similarly

limit/ad, although the record indicates that such an "advantage"
to local fishermen fishing for thresher shark on Fish Block 667
rr.ay be cons iderably greater ( supra, .9. 9) .

The Appellant asserts that the alternative ot drilling ltS

ex'plorat9ry well outs ide the f ishihg seascn for the thresher
shark imposes costs as a result of modifications the Appellant
must make in its drilling programs. A~pellant's Su~porting
Statement 151. However, the recocd in this appear does not
indicate the magnitude of such costs, and does not provide an
ex~lanation, in the circumstances of this appeal, why ~xplocator'j
drilling operati9ns on Lease OCS P-O467 conducted outside the
thresher shark tishing season, as pco~osed by the Commission,
would irtvolve greater costs than such operations conducted
ducing the fishing season for this species, as proposed by th~

Appellant.

The record indicates that the Appellant has already drllled one

exploratory well on Lease OCS P-U467 during January and February,
1984, thereby accommodating both its interest in Lease OCS p-
0467 and the interest of the thresher shark fishermen in Fish
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Conclusion for Ground r

On the basis o~ the findings r have made abov~"r f.ind in

conclusion ~hat the Appellant has not satisf:ed all of the
elements of Ground r :' and, the refore , that th~ A£.J~)e llant ' s

exploratory drilling as proposed in its amended Plan is C}ot
consistent with the objectives of the CZMA.

The second statut°!='y ground (Ground II) for sustaining an apgeal

requires that I tind that the activity is "necessary in the
interest of national security." To make this finding, I must
determine that Ita national defense or other national security
interest would be significantly impaired if the activity were
not pe~mitted to go forward as proposed, It and I must see'k and
accord consider-able weight to the views of the De~ar-tment of

1/ According to Appellant, the drilling, testing and abandonment
of. Well Bwili require less than four months. A£)pellant's

Su£)porting Statc.ment 62.

2/ Appellant argues that such restriction during production
o[)erations is not workable, but r need not address 'this 9roblem
in order to reach my finding with respect to Appellant's ext'lora~ory

drilling.
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Defense and other ~'ede ra 1 ~genc ies i n dete rmin i ng the nat ionq 1

securiti interests involved in a t:>roject, although r am not
bound by such views. lS CFR 930.122.

The Appellant states that its project 'Nil1 Eurther the nat1')na:
securlt.y interest. oy increasing dornest.ic ~t"oducticn or 011 and
gas, t.hereby reducing dependence on foreign ener9Y sources.
Appellant's Supporting Statement 52-53. Ap~el1ant astirnates
the SRU reserves at 35 million barrels of oil and 272 billion
cubic feet of natural gas. ~. at 52. The Commission argl,Jes
that the Ap~ellant has not provided any evidence demonstrating
that the failure to carry out exploratory drilliny on Lease OCS
P-O467 during the thresher shark fishing season will "significantly
impair" the national defense or other national security inter-est
or that the ~ropose:d project "directly supports" a national
defense or security interest. Commission's Res!;)onse 29-32
(May 8, 19~4).

The views of the Departments of Defense, Energy, the Interio~,
State, Transportation and t~easurywe~e sought conce~ning the
national s'ecu~iI:1. inte~est set"ved by the Ap[)ellant'3 iJ~ol,)osed
ext:>lor,'\ ~";.OA. .oper3tions on L~ase OCS P-O467, anlj are summarized
below:

,The Department ot Defense commented that the Appellant's
~xploration activities would have no adverse effect on Defense
Department activities and that.potential future produc-ion or:
petroleum resources would provide domestic energy essarltial
to Army, Navy and Air ~orce activities. Letter from J rry L.
Calhoun, Principal Deputy Assistant Secretary of Defer~e, to
John V. Byrne, Administrator, NOAA (June 12, 1984).

The Department of Energy stated that exploration for, and
~roduction of, oil and gas from the OCS plays an imf>ortant rola
in su[;)porting national defense and security and that continue\j
increased oil importation would have Qational sec',jrity and
defense implications. The DepartmeQt noted that the exploration
of Lease OCS P-O467 is in the interest of national security and
defense. Letter from William P. Vaughan, Assistant Secretary,
~ossil Energy, to John V. Byrne, Administrator, NOAA (M,y 25,

1984).

The Department of the Interior commented that ag~roval )f the
Appellant's exploration pl.an is necessary tQ develbf> t"eserves
to support and improve national sec4rity and that potential SRU
production would be secure from interruption. Lett~r from
Garry E. Carruthers, Assistant Secretary for r:.and and Minet"als
Management, to John V. Byrne, Administrator, NOAA (:June 6,
1984).

The Department of State commented that "most new discoveries
of oil in the U'.S. are in relatively small fields and that a

Large number of new fields such as the Exxon tract wil~ be
needed to maintain U.S. energy production levels." The DeQartment
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! have found in an earlier a~!,)eal that the deve;opmeht of
proven oil and gas reserves in the Santa 'fnez Unit (S'fU) of
300-400 million barrels of oil and 600-700 billion standard
cubic feet of gas is necessary in the interest ot: national
security. E:xxon February la, 1984 Decision. The issue here is
whether exploratory drilling to d,elineate a field estima;,ed to
aonta in cons ide rably less oi 1 and gas reserve~ ( 35 m,i II ion

'barrels of oil and 272 billidn standard cubic' feet of gas) than
the S'fU di re'ctly sup~orts na t iona 1 ~e f~se or securi ty object i ves ,
and whethe:r such interests will be significantly im~aired if
the drilling cannot go forward as pro~osed.

Conclusion for Ground II

Beca'..l'se the oil and gas reser-ve.s to be delineated by the

Appellant's proposed explor-atory drilling may ,Jnly contain a
maximum ot 35 million barrels of oil and 272 billion cubic feet

of gas, because neither the Appellant nor the Department of
Defense identified any significant impairment to national
defense or- sf#curity int'er-ests that would occur- if the Appellant
could not conduct its explorator-y drilling as proposed, and
because Appellant's explorator-y d't'illinq project may oe conduc1:ed
dur-ing the period from Thanksgiving to May 1, ther-eh~' t,ulfil1ing
any national security interests in a manner- consistent with the
CCMP, r find that the requirements of Ground II forsustaininq
ah a(.)peal have not been met. This outcome confor-ms to my duty
to seek "to reconcile national security needs and the State

[coastal] management program in the case of conflicts."
S. Rept. No.92-753, 92d Cong., 2d Sess. (1972), r-epr-inted in

Congressional. Research Service, Library of Congress, 94th
Cong., 2d Sess., Legislative Histo't'y of tr-.e,Coastal Zone Mana<Jement
Act of 1972, as amended In 1974 and 1976; at 21'1 (Comm. Print
1~76).
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Conclusion

~~~Secretary of Commet"ce
\, 1


